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DISCIPLINE AND ADVERSE ACTION

This regulation implements the National Guard Bureau's Technician Personnel Regulation (NGB 'IPR) 752 and provides the standardized procedures which will be followed when taking discipline/adverse actions within the Maryland National Guard Technician Program. It provides procedures to be followed in processing appeals and conducting administrative hearings in conjunction with the actions. Procedures are cross-referenced to the basic NGB TPR by using the paragraph number for which guidelines are provided. Chapter 752 of the Federal Personnel Manual (FPM), which does not apply to National Guard technicians, is replaced in its entirety by NGB TPR 752 and this supplement.

TABLE OF CONTENTS

PARAGRAPH PAGE

CHAPTER 1.

CHAPTER 2.

	GENERAL
	
	

	General
	1-1
	1

	Oral Admonishment
	1-2
	2

	Letter of Reprimand
	1-3
	2

	ADVERSE ACTION
	
	

	Types of Adverse Action
	2-1
	3

	Role of the SPMO
	2-2
	3

	Cause for Adverse Action
	2-3
	3

	Preponderance of the Evidence
	2-4
	4

	Investigations
	2-5
	4

	Technician's Status
	2-6
	4

	Representation
	2-7
	4

	Collective Bargaining Agreement
	2-8
	5

	Harmful Error
	2-9
	5

	Allegation of Discrimination
	2-10
	5

	Alcohol or Drug Problems
	2-11
	5

	Arrest, Indictment, or Conviction
	2-12
	6

	for Criminal Offense
	
	

	Method of Delivery
	2-13
	6

	Five Basic Steps
	2-14
	6


This regulation supersedes SPNO Policy/Guidance Letter #12 dated 1 June 1986, subject: Guide to Processing Disciplinary and Adverse Actions.

30 July 1990
MD (Army and Air) NATIONAL GUARD

TPR No.
752

PARAGRAPH PAGE

CHAPTER 3.

CHAPTER 4.

	Proposed Adverse Action Notice (Step 1)
	2-15
	6

	Technician's Reply (Step 2)
	2-16
	7

	Original Decision Letter (Step 3)
	2-17
	7

	Process Administrative Appeal (Step 4)
	2-18
	7

	The Final Decision (Step 5)
	2-19
	8

	Attorney Fees
	2-20
	8

	Adverse Action File
	2-21
	8

	ADMINISTRATIVE HEARING
	
	

	Preparation for the Hearing
	3-1
	9

	Pre-Hearing Conference
	3-2
	9

	Conduct of the Hearing
	3-3
	9

	Report of Findings and Recommendations
	3-4
	9

	NGB ADMINISTRATIVE HEARING EXAMINER SYSTEM
	
	

	Purpose
	4-1
	10

	Qualifications
	4-2
	10

	Requesting an Examiner
	4-3'
	10

	Grievance Hearing
	4-4
	10


NOTE' Appendix A, Penalty Selection, to NGB TPR 752 requires no supplementation by MDNG-AG-SPMO.

APPENDIXES

APPENDIX A - Sample - Written Reprimand
A-1 APPENDIX B - Checklist of 8 Elements to Consider When
B-1 Preparing a Proposed Adverse Action

Notice

APPENDIX C - Sample - Proposed Adverse Action
C-1

APPENDIX D - Sample - Original Decision - Adverse Action
D-1

APPENDIX E - SF 52 Suspension (Sample)
E-1

APPENDIX F - SF 52 Return to Duty (Sample)
F-1

APPENDIX G - Sample - Adverse Action Appeal
G-1

MD (Army and Air) NATIONAL GUARD
30 July 1990 TPR No.
752

SCOPE

This regulation is applicable to all Maryland Army and Air National Guard excepted and competitive technicians employed in permanent or temporary employment status. Specific instructions relating to members of',the bargaining unit are contained in the Labor-Management Relations Agreement (LMRA). Management recognizes its duty to bargain on specific issues contained in this regulation. The provisions of this regulation apply unless modified by the Supervisory Personnel Management Specialist or Employee Relations Specialist.

30 July 1990
MD (Army and Air) NATIONAL GUARD

TPR No.
752

CHAPTER 1

GENERAL

1-1. GENERAL.

a. This regulation stipulates the procedures to follow within the technician workforce to initiate an adverse/disciplinary action. The purpose of the discipline and adverse action program is to maintain control and order within the workforce by requiring compliance with established rules and regulations. Disciplinary actions, will normally be taken using the concept of progressive discipline and will only be initiated to improve the efficiency of the Government (NG Technician System). The concept of progressive discipline is the general rule. However, there may be times when the individual's behavior is such that a more severe punishment may be required for the first offense. The Table of Penalties, Appendix A-5 to NGB TPR 752, provides guidance relating to progressive discipline options.

b. Progressive discipline includes the following steps which could normally be followed sequentially; suspensions and change to lower grade may be used as separate disciplinary actions or in combination,, counselling; warnings, and oral admonishments must be recorded on the individual's NGB Form 904-1. Sequence is as follows:

(1) Counselling(s);

(2)
Warning (s) ;

(3) Oral Admonishment(s);

(4)
Letter (s) of Reprimand;

(5) Suspension(s);

(6) Change to Lower Grade;

(7) Removal.

c. When an individual who is a member of a bargaining unit believes that a formal discussion with a supervisor may lead to a disciplinary or adverse action, that individual may request union representation, provided the negotiation

contract addresses this issue. In the event that an individual believes that this is the case, he/she should advise that supervisor/manager that he/she would like to have union representation.

The supervisor is required to permit the individual time to secure representation and will not proceed until representation has been secured. If a person asks for representation and subsequently declines representation, the individual must waive the right to representation in writing.
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1-2. ORAL ADMONISHMENT.

a. Oral admonishments should be posted to the remarks section of the individual's NGB Form 904-1. The entry should be made in pencil and contain a brief summation of the oral admonishment. The entry will normally remain documented for a period of one year, unless the individual's behavior would warrant further retention.

b. An appeal of an oral admonishment may be made through the administrative grievance system (TPR 771) or through the negotiated grievance procedure (Labor-Management Relations Agreement) (LMRA), as appropriate.

c. A successful appeal would cause any record of the admonishment to be deleted.

1-3. LETTER OF REPRIMAND.

a.
A draft copy of the proposed letter of reprimand will be forwarded to the SPMO for administrative review before it is issued to the technician.
See Appendix A to this supplement for a sample format of a letter of reprimand.

b. A letter of reprimand is filed in the individual's official Personnel Folder (OPF) for the time indicated on the letter, normally a period of one to three years. The length of time that the letter is to be kept in the

individual's file is based on the severity of the infraction and the individual's past performance. Once the letter of reprimand expires, it will be removed from the record and may not be referred to in subsequent personnel actions. The one exception to this rule is that it may be retained if, during the time of its retention in the OPF, the individual's behavior would warrant its retention. Supervisors are advised that a letter of reprimand issued, e.g., for a 3-year period, could be removed at an earlier time based on the individual's behavior and the recommendation of the supervisor.

c. An appeal of a letter of reprimand may be made through the administrative grievance system (TPR 771) or through the negotiated grievance procedure (LMRA), as appropriate.
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CHAPTER 2

ADVERSE ACTION

2-1. TYPES CF ADVERSE ACTLON.

a. There are only three (3) types of adverse actions which may be taken against a technician:

(1) Suspension;

(2) Change to Lower Grade (Involuntary); and

(3) Removal.

b.
Certain actions may have a detrimental impact on the individual but do not constitute an adverse action under the provisions of this regulation. TPR 715 (Voluntary and Non-Disciplinary Actions), as issued by the National Guard Bureau, provides specific details regarding nondisciplinary adverse actions.

2-2. ROLE CF THE SPMO.

a. 1~ben it is determined that disciplinary adverse action is necessary, the supervisor/management official handling the action will contact the SPMO. The initial contact should be ty telephone call or personal contact.

b. The SPMO representative will provide advice and assistance to supervisors and managers in the preparation of the adverse action. This coordination is essential to ensure that the individual's rights are assured and that the action is initiated IAW applicable regulations.
The SPMO, if necessary, coordinates these actions with the Judge Advocate (JA).

c. Under no circumstances should a supervisor/manager initiate an adverse action without the concurrence of the SPMO.

d. SPMO-Employee Relations Specialist in conjunction with the Supervisory Personnel Management Specialist has the responsibility for all adverse actions in the Maryland Army and Air National Guard.
The official files on these actions

are maintained by the Employee Relations Specialist; it: is therefore essential that the SPMO be provided a copy of all documents which are developed in the processing of an adverse action.

e. Managers and supervisors are provided representation by the SPMO/JAG when processing adverse actions. In the event that a hearing before a third party is requested by the individual being disciplined,, the SPMO/JAG will, in coordination with the responsible supervisory personnel, represent the agency.

2-3. CAUSE FOR ADVERSE ACTION.

a. The National Guard Technician Act of 1968, Public Law 90-486, provides that "a technician may, at any time, be separated from his/her technician
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employment for cause by The Adjutant General of the jurisdiction concerned;"

b. A "CAUSE" is defined as "an offense against the employer-employee relationship." To determine if an adverse action is appropriate based on the facts and circumstances surrounding the specific case, management must determine that the adverse action will promote the efficiency of the service.

c.
When considering an adverse action for "off-duty misconduct," management must be able to show how such oonduct impacted upon the agency.

2-4. PREPONDERANCE OF THE EVIDENCE.

a. The admission of evidence may be challenged, and only that information which will ascertain the truth may be accepted.

b.
The weight and credibility given to the evidence presented in an adverse action proceeding is the responsibility of the trier of facts (i.e., The Adjutant General, NGB Hearing Examiner, or Deciding Official). The evidence presented will be the basis for the decision of the Deciding Official.

2-5. INVESTIGATIONS.

a. Supervisors/managers Who become aware of a possible violation of rules and regulations must secure as much information as possible, and must do so as quickly as possible. If there are individuals who have firsthand knowledge of an incident, they should provide a written statement concerning the precise incident by supplying as many specific details as possible. This is necessary to ensure that any charges brought against a person are well documented and supported by facts.

b.
It is emphasized that technicians must be advised that failure to participate in an investigation may result in disciplinary action.

2-6. TECHNICIAN'S STATUS.

a. As a general rule, an individual who is charged with an adverse action will be retained in a paid status up to and including the entire appeal process. The proposed adverse action will not be effected until The Adjutant General has rendered a final decision. This rule does not apply to any possible appeal process beyond the final decision of The Adjutant General.

b. The exception to the rule indicated above is when management determines that the technician's presence at the work site is so disruptive that it would affect the safety and effectiveness of the workforce, or otherwise not be in the best interest of the Government.

2-7. REPRESENTATION.

a.
Representation for bargaining unit members will be in accordance with the Labor-Management Relations Agreement (LMRA).
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b.
An individual who is not a member of the bargaining unit is entitled to representation by an individual of his/her choice (TPR 771), including another member of the workforce or legal counsel. Any such representation is at the individual's own expense, except that a specified amount of work time may be authorized to prepare an appeal or prepare for an administrative hearing.

2-8.
COLLECTIVE BARGAINING AGREEMENT. Union representation will be provided to all bargaining unit members in accordance with the provisions of the Labor​Management Relations Agreement.

2-9. HARMFUL ERROR.

a. The rules involving the concept of "harmful error" permit the reverse of an agency personnel action for procedural defects only when such deficiencies have "subsequently impaired the rights of the employee(s)." The burden of proof that there was a harmful error in the adverse action proceeding rests with the individual.

b. The procedures contained herein and in NGB 'IPR 752 are designed to ensure that the agency acts in such a manner as to provide for the efficiency of the service while ensuring that the rights of the individual(s) <are protected.

2-10. ALLEGATION CF DISCRIMINATION.

a. Allegations of discrimination will be given due weight in the processing of the adverse action. However, the adverse action proceedings will not necessarily be cancelled or delayed as a result of the charges of discrimination.

b. An allegation of discrimination may be processed IAW the Labor​Management Relations Agreement (LMRA) or through the Equal Employment Opportunity (EEC) channels at the individual's discretion.

2-11. ALCOHOL AND DRUG PROBLEMS.

a.
Technicians are entitled to participation in the Technician Assistance Program (TAP) in accordance with SPMJ Policy/Guidance Letter #24, 3 October 1988, subject: Technician Assistance Program. An individual who alleges that the proposed adverse action was a result of an alcohol or drug problem is entitled to reasonable accommodations which would include participation in the program.

b. Under these circumstances management has several options, assuming that this is the first time that management became aware of the handicapping condition:

the TAP.

(1) Dismiss the charges and permit the individual to participate in

(2) Delay processing of the charges pending enrollment in the TAP. (3) Proceed with the adverse action and give the individual time to
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participate in the TAP.
If the charges are substantiated and upheld by The Adjutant General, the adverse action is delayed for a specified period of time pending the individual's successful participation in the program. If at the end of the specified time frame the employee has not successfully participated in the TAP, the adverse action may be initiated. If the individual successfully participates in the TAP, the charges may be dropped and treated as though they never existed.

2-12. ARREST, INDICTMENT, OR CONVICTION FOR CRIMINAL OFFENSE. Due to the sensitivity of this issue, all such events must be referred to the SPMO. Procedures to be followed vary considerably based on the specific offense and the legal status of the individual. Advice and counsel must be furnished at the time of the incident and based on the facts of the case.

2-13. METHOD OF DELIVERY.

a. Delivery of correspondence in regard to an adverse action is to be accomplished in accordance with NGB TPR 752. However,, the primary and preferred method of delivery is by presenting the document to the individual, with the individual acknowledging receipt to include the date of receipt.

b.
If the individual refuses to accept a proposed adverse, action letter, the supervisor should indicate on the bottom of the letter that the individual refused to acknowledge receipt of the letter and have a witness attest to this fact. If there is no witness available, sign/initial the statement and forward a copy to the original decision authority and the SPMO. The adverse action process should be continued IAW NGB TPR 752.

2-14. FIVE BASIC STEPS. No supplementation required.

2-15. PROPOSED ADVERSE ACTION NOTICE (STEP 1).

a. Prior to initiating a proposed adverse action, supervisors and managers must review paragraph 2-15, NGB TPR 752. Also see Appendix B to this supplement for a proposed adverse action checklist.

b. A sample letter, Proposed Adverse Action, is provided at Appendix C to this supplement. This format must be followed to ensure that the action proposed is administratively correct.

c. The proposed action letter must be reviewed by the SPMO prior to issuance.

d. Once an individual has been served a letter of proposed adverse action, a resignation would not preclude an entry from being made on the separation Standard Form 50 indicating resignation in lieu of adverse action. If a resignation were tendered prior to receipt of the proposed adverse action, the processing of the adverse action would be terminated and the resignation effected without reference to the adverse action.

e. The individual to be contacted in the SPMO for procedural assistance
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is the Employee Relations Specialist at AUTOVON 277-6053 or Commercial (301) 576​6053.

2-16. TECHNICIAN'S REPLY (STEP 2).

a. If the technician wishes to reply to the proposed adverse action, the reply must be initiated within the established time limits (normally established by the supervisor). An extension maybe granted by the official receiving the reply for a reasonable length of time based on the circumstances.

b. If an oral reply process is used, the individual is advised to furnish a written summary of the reply.
If this is not accomplished by the appellant, then the management official receiving the reply should do so for the record.

c. The appellant is entitled to representation during the reply process and is authorized the use of a reasonable amount of official
:time to prepare the reply.

2-17. ORIGINAL DECISION LETTER (STEP 3).

a. Prior to issuing the original decision letter, supervisors/managers must review paragraph 2-17, NCB TPR 752.

b. A sample letter, Original Decision, is provided at Appendix D to this supplement. This format must be followed in order to ensure that the action is administratively correct.

c. The letter of original decision must be reviewed by the SPMO prior to issuance.

d. Appendix E and Appendix F to this supplement are sample SF 52s that should be forwarded with original Decision Letter.

e.
The individual to be contacted in the SPMO for procedural, assistance is the Employee Relations Specialist at AUTOVON 277-6053 or Commercial (301) 576​6053.

2-18. PROCESS ADMINISTRATIVE APPEAL (STEP 4).

a. If an individual wishes to appeal the original decision, a letter of request should be prepared TAW Appendix G to this supplement. The letter should indicate whether an Appellate Review by The Adjutant General is requested, or if the request is for an Administrative Hearing.

b. If an Appellate Review is requested, The Adjutant General will review the case material, to include any additional information provided by the appellant. The Adjutant General will then issue his final decision.

c.
If an Administrative Hearing is requested, the SPMO will process the request and make the appropriate arrangements in coordination with all parties
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involved to obtain a mutually agreed upon date and location. When bargaining unit personnel are involved, the SPMO will provide NAGE (Air); NFFE (Army), with copies of all related correspondence.

2-19. THE FINAL DECISION (STEP 5).

a. The final decision will be issued TAW paragraph 2-19, NGB TPR 752.

b.
The decision of The Adjutant General is final. and is not subject to further Administrative Review. Such final decisions are issued under the authority granted to The Adjutant General in accordance with 32 USC 709(e)(5), Public Law 90-486, The National Guard Technician Act of 1968.

2-20. ATTORNEY FEES.

a. In order for attorney fees to be paid, the conditions outlined in paragraph 2-20a, NGB TPR 752, must be satisfied.

b. The Adjutant General may authorize the payment of attorney fees in the interest of justice.
The payment of these fees is not automatic; they must be requested by the appellant. The payment of attorney fees is a decision of The Adjutant General, whose decision is final and not subject to an administrative appeal.

2-21. ADVERSE ACTION FILE. The official adverse action files will be maintained in the SPMO.
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CHAPTER 3

ADMINISTRATIVE HEARING

3-1. PREPARATION FUR THE HEARING.

a. Upon receipt of a request for an administrative hearing by the appellant in an adverse action case, the SPMO will be the lead office to initiate the request to the National Guard Bureau for a list of available hearing

examiners, coordinate the selection of the examiner, and prepare for the hearing.

b. Questions in regard to this phase of the hearing should be referred to the SPMO-Supervisory Personnel Management Specialist/Labor Relations Specialist.

3-2. PRE-HEARING CONFERENCE.
The prehearing conference is an informal but very important part of the hearing process. The hearing examiner is in charge of the prehearing conference and uses this meeting to establish the issues, meet the principals involved in the hearing and establish the procedures which will be followed during the course of the hearing. It is the final stage in preparing for a hearing and allows all of the participants an opportunity to finalize case preparation based on the procedures which will be followed in the course of the hearing.

3-3. CONDUCT OF THE HEARING. The hearing is conducted in accordance with the provisions of NGB TPR 752 with the appointed hearing examiner in charge. There is no further supplementation of NCB TPR 752 required.

3-4. REPORT OF FINDINGS AND RDCCMMENDATIONS.

a. The findings and recommendations of the hearing examiner are sent to The Adjutant General with copies furnished to the appellant and to the National Guard Bureau.

b. The Adjutant General will issue his final decision as outlined in paragraph 2-19 of this regulation.

MD (Army and Air) NATIONAL GUARD
30 July 1990 TPR No.
752

CHAPTER 4

NGB ADMINISTRATIVE HEARING EXAMINER. SYSTEM

4-1. PURPOSE. No supplementation required.

4-2. QUALIFICATIONS.

a. The Adjutant General will nominate individuals to attend the Administrative Hearing Examiners' Course when announces! by NGB-TN.

b.
The SPMO will announce the program and accept applications from interested personnel.

4-3.
REQUESTING AN EXAMINER.
The SPMO will request a list of six (6) qualified hearing examiners from NGB-TN, based upon a request for an Administrative Hearing. Once a hearing examiner has been selected, the appellant and the designated representative will be notified by the SPMO. Follow-up action will be accomplished IAW NGB TPR 752 and in coordination with all individuals involved.

4-4. GRIEVANCE HEARING.

a.
This provision is not applicable to bargaining unit members.

b. Non-bargaining unit members may request a hearing examiner TAW this regulation and paragraph 4-5, TPR 771.

Users of this publication are invited to send comments and suggested improvements on DA Form 2028 (Recommended Changes to Publications and Blank Forms) to Support Personnel Management Office, Fifth Regiment Armory, Baltimore, Maryland 21201-2288

BY ORDER OF THE GOVERNOR:
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auxulCZ 

LAWRENCE F. MCB COL, GS, MDARNG 

Personnel Officer

JAMES F. FRE=RD Major General, MDARNG The Adjutant General
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APPENDIX A

SAMPLE - WRITTEN REPRIMAND

(LETTERHEAD)

(Office Symbol)

MEMORANDUM FOR SSG Barbara A. Snoops, Support Services Specialist, GS-0342-07, Kingspoint Armory, 123rd Infantry Battalion, 600 Country Road, Kingspoint, Maryland 21111-1111

SUBJECT: Written Reprimand

(State briefly the nature of the incident,/violation cn which the reprimand is Eased).

1. This letter of reprimand is the result of your failure to provide the required protection for classified documents handled by you during the performance of your officially assigned duties.

(State clearly the specific offense(s) or violation(s) upon which the letter of reprimand is based. Use date, time, place, and/or other information which describes where and has the incident(s) occurred.
If the offense includes more than cne incident, then 

list each one in a separate subparagraph).

2.
Specifically, on Monday, 17 April 1989 at approximately 0900 hours, you received two classified documents relating to mobilization requirements for Army National Guard units. These documents were left in full view and unprotected on the center of your desk when you left your work area for a 3-hour meeting. At 1110 hours on 17 April 1989, while passing your work area, L observed these classified documents on your desk and placed them in the proper storage location. When confronted with the facts upon your return from the meeting, you admitted having left said classified documents on your desk approximately 2 hours before they were discovered. As you are aware, this action on your part is in violation of the classified document control requirements set forth in paragraph 5-102, DOD Regulation 5200.1.

(Make references bo any previous incidents of the same or similar nature).

3. You were previously counselled by me for failure to provide proper protection of classified documents. This incident occurred on Monday, 23 January 1989 when you personally filed a classified document in an unsecured general file location.

(Provide remedial action caments; be specific in describing ways to correct shortxxmings) .

4. Action is required by you to immediately review and put into practice the proper procedures for handling of all types of classified material and documents.

(office Symbol)

SUBJECT: Written Reprimand

The approved procedures for control of classified information are contained in DcD Regulation 5200.1. 1LT Ronald V. Nettelton, Unit Security Manager, will also provide you with any information or assistance you may need in establishing proper control procedures.

(State how long the written reprimand will be maintained in the technician's official personnel folder.
The period may vary from one to three years, depending cn the severity of' the offense and any previous occurrences %bich have been called to the attention of the technician).

5. This letter of reprimand will be made a matter of record and temporarily incorporated in your official personnel folder for a period of one year, providing there are no further occurrences to warrant its retention.

(Advise that further incidents may result in more severe discipline).

6. Any further occurrence of actions such as those identified in this letter could result in a more severe disciplinary measure.

(Include an information statement that a letter of reprimand is a grievable matter).

7. Please be aware that a letter of reprimand may be grieved under the administrative grievance system (TAR 771) or under the negotiated grievance procedure (LMRA) .

DANIEL B. STRICKTER LTC, PS, MDARNG Administrative officer

Receipt acknowledged by
on

(NOM: If personal delivery is not possible, use certified mail with return receipt requested).

APPENDIX B

CHECKLIST OF 8 ELEMENTS TO CONSIDER WHEN PREPARING A PROPOSED ADVERSE ACTION NOTICE

Supervisors/managers who anticipate or consider the possibility of initiating a notice of adverse disciplinary action should thoroughly review this checklist prior to initiating the proposed adverse action letter.

** ELEMENT 1 - STATE M1AT ACTION IS BEING PROPOSED **

This is an advance notice that I propose to: a. Suspend - specify number of days:

b. Change to lower grade: from
to c. Remove (from technician employment). NOTE:
A combination of a and b above may be proposed.

Indicate position, title, series, and grade the individual occupies.

(Title)
(Series and Grade)

** ELE{MU 2 - STATE THE 13EASONS FOR THE PROPOSED ACTION **

Refer to Appendix A, NGB TPR 752.
When specifying the charges, use the nature of offense indicated in the Appendix.
When preparing the proposed action, be sure to include all of the offenses/charges that are supported by the evidence and facts of the case.

Indicate the charges for the specific adverse disciplinary action by'citing the nature of offense from the table of penalties in Appendix A; e.g.,

Failure to observe written regulations and rules where safety to personnel or property is involved. (Explain in detail).

Unauthorized possession and use of a drug/controlled substance while in a duty status.
(Explain in detail).

Making false and malicious statements against co-workers and supervisors which tend to damage the reputation and undermine the authority of those concerned.
(Explain in detail).

Willful misuse of Government motor vehicle (sedan) while under

the influence of alcohol resulting in damage to Government property (accident) without bodily injuries. (Explain in detail).

** ELEMENT 3 - PROVIDE RATIONALE FOR PENALTY SELECTED **

Provide the rationale used for selection of penalty based on the charges and the circumstances. Include consideration of past disciplinary actions, counsellings, etc.

** ELEMENT 4 - PROVIDE A RIGHT TO R EVIEW THE MATERIAL RELIED UPON **

The individual being charged with an adverse disciplinary action has a right to know what documents/ testimony are being used to substantiate the charges. Management has the responsibility to provide these records to the individual upon request.
The individual is entitled to a copy of his/her NCB Form 904-1, i f requested, to include memorandums for record and any other appropriate data used

to support the NCB Form 904-1 entries.
You must provide the name of the individual who will provide the data.

** ELEMENT 5 - GIVE THE RIGHT TO REPLY TO THE PROPOSED ACTION **

Indicate the next higher level supervisor who will receive the individual's reply. Include full name/rank, address location, and telephone number.

State how long the individual has to reply to the chargers (10 calendar days from the date of receipt of the proposed adverse action) , to include the procedure for requesting more time.

State the technician's right to representation.

** ELEMENT 6 - PROVIDE THE RIGHT TO EXCUSED ABSENCE To PREPARE REPLY **

Advise the technician that excused absence (official time) is authorized from technician duties to prepare a reply. The individual must be advised of the name of the person who will arrange for official time. Normally, a period of four (4) to eight (8) hours is provided for this purpose.

** ELEMENT 7 - GIVE SPMO ASSISTANCE INFORMATION **

While the SPMO cannot provide representation for the individual, it will provide whatever data is required and authorized for release. The responsible individual in the SPMO is the Employee Relations Specialist, AUTOVON 277-6053 or Commercial (301) 576-6053. This individual should first be verified by contacting the SPMO and then identified by name.

** ELEMENT 8 - ADVISE THE TECHNICIAN ABOUT THE NEXT STEP (ORIGINAL DECISION)

See Element 8 on page 9 of NCB TPR 752.

Please note. See Appendix C for a sample letter of proposed adverse action.

B-2

APPENDIX C

SAMPLE - PROPOSED ADVERSE ACTION

(LETTERHEAD)

(office Symbol)

MEMORANDUM FOR SSG Eugene F. Reden, Support Services Specialist, GS-0342-07, Kingspoint Armory, Co A 123rd Infantry Battalion, 600 Country Road, Kingspoint, Maryland 21111-1111

SUBJECT: Proposed Adverse Action

(State the specific action you propose to take, i.e., removal, suspension of five (5) calendar days, etc. Include :series and grade of position incumbent occupies and show full unit naae and mailing address to which the technician is assigned).

1. This memorandum will serve as advance notice that I propose to suspend you for a period of five (5) calendar days from your technician position as Support Services Specialist, GS-0342-07, Kingspoint Armory, Co A 123rd Infantry Battalion, 600 Country Road, Kingspoint, Maryland 21111-1111 no earlier than 30 calendar days from the date on which you receive this notice. The reasons for this proposed suspension are:

(Refer to Appendix A, NGB TPR 752 for the specific charge, i.e., absence without leave, etc. Give the reason or reasons for the adverse action. Use all available information in sufficient detail so that the technician will understand why the proposed action is being taken).

a. Failure to observe written regulations, and rules. When L arrived at the Co A 123rd Infantry Battalion on Country Road at 1000 hours on Wednesday, 10 May 1989, L found the main entrance door to the Armory unlocked. Additionally, the south side overhead door was in the open position.
A thorough search of the Armory revealed that no one else was in the building at the time. Upon your return to the Armory by privately-owned vehicle at 1300 hours, I met you inside the main entrance door. As we walked to your office to further review the circumstances, I noted a ring of keys lying on top of your desk. An examination of this ring of keys showed that it included the supply roan keys and a master

key for all the rooms in the Armory.
The sign-out record showed that you held personal responsibility for this set of keys. Your failure to provide reasonable security for the Armory facilities by leaving two main entrances unlocked during an absence from the Armory premises, combined with the lack of protection for a complete set of Armory keys is a clear violation of your. building and equipment control responsibilities for an individual holding the position of Support Services Specialist.

(Office Symbol)

SUBJECT: Proposed Adverse Action

(If previous offenses of the same or similar nature have been recorded which contribute to the reasons for the adverse action, cover in sufficient detail to describe the offense).

b.
A review of your past performance records show that you were previously counselled for building and equipment control violations on Thursday, 3 October 1988 and again Monday, 11 November 1988.
Further you were issued a letter of reprimand on Tuesday, 11 August 1988 for leaving the main entrance door to the Armory unlocked for a full day when you traveled to Battalion Headquarters at Millersville on Monday, 8 August 1988. During the period 21-23 January 1989, you were suspended from your technician position for five (5) days due to a verified loss of 6 sleeping bags, 10 shelter halves, and 4 mess kits which were removed from the unlocked supply room while you were on duty and in charge of the facility. This record of previously recorded actions show a gross negligence and lack of attention on your part to the accepted security and equipment control procedures which are clearly defined as responsibility, of your position as a Support Services Specialist.

(Provide a point of contact for review of the material relied upon to support the proposed action. The point of contact should be a person in the immediate supervisory/management channels. NOTE: Do not use the person designated to receive the reply to the advance notice of proposed adverse action).

2.
You may review the material relied upon to support this proposed action by contacting the undersigned. I will also be prepared to give you a further explanation if you do not understand the reasons why your suspension is proposed.

(Provide the name, rank, work address, and telephone number of the person designated to receive the written oral reply; in most cases, this will be the supervisor of the individual proposing the adverse action) .

3. You may reply to this notice orally and in writing to LTC Thomas A. Watkins, F 123rd Infantry Battalion, 222 Smallwood Avenue, Kingspoint, Maryland 21111​1111. LTC Thomas A. Watkins can be reached at AUTOVON 277-XXXX or Commercial (301) 576-XXXX.
You may submit affidavits in support of! your answer.
You will be allowed 10 calendar days from the date on which you receive this notice to submit a request stating your reasons for desiring more time. Full consideration will be given to any reply you submit. You have the right to be represented by a person of your own choosing. If you wish to have a representative, please provide the name of the person so designated in your answer.

(The amount of official time authorized to review the material relied upon and to prepare an answer is at the discretion of the person issuing the notice.
A period of four (4) to eight (8) hours is normally a good rule, depending upon the complexity or severity of the infraction) .

4. Both you and your representative, if you choose a technician to represent
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(office Symbol)

SUBJECT: Proposed Adverse Action

you, will be allowed a reasonable amount of official time to review the material relied upon to support these reasons, to secure affidavits, and to prepare an answer to this notice. You should arrange, with lLT Reckord at Battalion Headquarters for the use of official time.

(Provide a point of contact for procedural review in the SM; inclu3e both caarmiercial and AUICJVON numbers, as applicable).

5.
You may review the procedures used for this proposed personnel action by contacting the Employee Relations Specialist of the Support Personnel Management office at AUTOVON 277-6053 or Commercial (301) 576-6053.

(State what action will be taken if no reply is submitted) .

6. The Deciding official, will issue an original decision to this proposed action at the earliest practical date after receiving your reply or after the reply period has ended. This original decision, if upholding, of this proposal, will establish the date for beginning and ending your suspension period.

DANIEL B. STRICKTER LTC, PS, MDARNG Administrative officer

Receipt Acknowledged:

(Signature)
(Date)

NOTE: The above acknowledgement method is preferred and is to be used when personal delivery is accomplished. If personal acknowledgement is not practical or possible, certified U.S. Mail is authorized; in this case, the certified return receipt will serve as acknowledgement.

APPENDIX D

SAMPLE - ORIGINAL DECISION - ADVERSE ACTION

(LETTERHEAD)

(Office Symbol)

MEMORANDUM FOR SSG Eugene F. Reden, Support Services Specialist, GS-0342-07, Kingspoint Armory, Co A 123rd Infantry Battalion, 600 Country Road, Kingspoint, Maryland 21111-1111

SUBJECT: original Decision - Adverse Action

(Indicate the same general information per the notice of proposed adverse action; do not repeat the specific reasons).

1. The proposed notice of adverse action dated
and received by you on
informed you of a proposal to suspend you for a period of five (5) days fran your technician position as Support Services Specialist, GS-3042-07, Kingspoint Armory, Co A 123rd Infantry Battalion, 600 Country Road, Kingspoint, 

Maryland 21111-1111.

(State your consideration of the individual's oral and/or written reply, to include representation, if applicable; omsider all reasons, to include affidavits and supporting documents. Indicate your findings by sustaining either all or part of the reasons stated in the notice of proposed adverse action. If all the reasons are not sustained, then separate explanation must be made far those reasons sustained and for those dismissed).

2. I have given full consideration to your oral reply presented to me in the presence of your representative on
and to your written answer on

In reviewing your written answer and oral reply against the reasons stated in the
notice of proposed adverse action, I find that the reasons for the proposed action are fully supported by the evidence presented. Therefore, it is my decision to sustain all the reasons contained in the notice of proposed adverse action.

(State what action was decided upon, to include the effective dates) .

3. Based upon the facts stated above, I have determined that the evidence presented warrants your suspension to promote the efficiency of the service. Therefore, it is my decision that you be suspended for a period of five (5) calendar days, effective
through
_.

(Provide the name, telephone number, and address for SPMO procedural assistance. Advise the individual that he/she has a choice of an appellate review by The Adjutant General or an Administrative Hearing

(office Symbol)

SUBJECT: original Decision - Adverse Action

by a qualified hearing examiner, but not both. IOM: Refer to Appendix G of this regulation for a sample Adverse Action Appeal).

4. You have the right to appeal this action to The Adjutant General.
The right of appeal extends no further than The Adjutant General. Your appeal rights consist of either an appellate review by The Adjutant General or an

Administrative Hearing, but not both.
You may contact the Employee Relations Specialist of the Support Personnel Management office, Fifth Regiment Armory, 29th Division Street, Baltimore, Maryland 21201-2288 at AUTOVON 277-6053 or Commercial (301) 576-6053 for. procedural assistance in filing an appeal.

5.
An appeal to The Adjutant General must be in writing and must provide a basis for the appeal. As a minimum, an appeal must include the appellant's name, organization, date the original decision was received, the type of appeal being requested, and the name/source of representation, if any.

a.
An appellate review by The Adjutant General involves an overall review of the official adverse action file along with any additional information you may wish to provide. An appellate review may include, upon The Adjutant General's approval, a discussion between The Adjutant General and the appellate, to include appellate's representative and a SPMO staff member. Upon completion of review, The Adjutant General will then issue his final appellate decision'.

b. An Administrative Hearing gives you the opportunity to present Wur case to a qualified, school-trained National Guard hearing examiner from another State. The hearing examiner gathers all available facts through an on-site hearing, to include exhibits, witnesses as appropriate/applicable, management and appellate representation, and a verbatim transcript of the actual hearing. Upon receipt of the verbatim transcript, the hearing examiner will render his/her report of findings and recommendations within 45 days to The Adjutant General who will then issue his final appellate decision.

6.
Your request for an appellate review or an administrative hearing mast be received by The Adjutant General not later than 20 calendar days after the date you receive this original decision. You may request an extension of 'this 20-day deadline try providing your reasons to The Adjutant General who will either grant or deny your request. An appeal or a request for additional time must be in writing and addressed to: The Adjutant General, State of Maryland Military Department, Fifth Regiment Armory, 29th Division Street, Baltimore, Maryland 21201-2288.

7.
An appellate decision by The Adjutant General will either: a. Sustain the original decision of adverse action,

b. reduce the severity of adverse action, or c. dismiss the adverse action in its entirety.

(Office Symbol)

SUBJECT: Original Decision - Adverse Action

DANIEL B. STRICKTER LTC, PS, MDARNG Administrative Officer

Receipt Acknowledged:

(Signature)
(Date)

NM: The above acknowledgement method is preferred and is to be used when personal delivery is accomplished. If personal acknowledgement is not practical or possible, certified U.S. Mail is authorized; in this case, the certified return receipt will serve as acknowledgement.
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APPENDIX G

SAMPLE - ADVERSE ACTION APPEAL

(LETTERHEAD)

(Office Symbol)

MEMORANDUM FOR The Adjutant General, State of Maryland Military Department, Fifth Regiment Armory, 29th Division Street, Baltimore, Maryland 21261-2288

SUBJECT: Appeal of Disciplinary/Adverse Action

1. In accordance with NGB TPR 752, 23 February 1987, as supplemented by MDNG-AG​SPM0, I respectfully request that L be granted an Administrative Hearing in regard to the adverse action (suspension of five (5) calendar days) which has been initiated against me. The following information is furnished for your consideration

a. Name: Eugene F. Reden, Support Services Specialist, GS-642-67.

b. Organization:
Co A 123rd Infantry Battalion, Kingspoint, Maryland. c. Date of Original Decision Receipt:

d. I will be represented by:
(Whichever is applicable)

(1) The President of the Union, or

(2)
an individual of my choosing due to my not being a member of the bargaining unit.

2. My request for an appeal of the adverse action is based primarily, on the same reasons given in my written reply of
; i.e., the penalty imposed is disproportionate to the charges; the fact that similar violations have occurred with far less disciplinary measures taken against other individuals; and the severe financial impact this suspension will have on my family.

EUGENE F. PEDEN SSG, M DARNG Support Services Specialist

